CITIZEN'S CHARTER 



CONSULTATION PAPER ON NEW RIGHT TO REPAIR 
INTRODUCTION 



1. The Citizen's Charter White Paper (Cmnd 1599), published in 
July, promises that the existing right to repair (S96 Housing Act 
1985) will be reviewed "to see how procedures can be simplified 
and strengthened for the most urgent types of minor repair 
affecting health, safety or crime prevention." This paper sets 
out the objectives of a new scheme, the constraints under which 
it must operate, and proposes a possible alternative. The 
Department welcomes comments on the proposal, and these will be 
taken into account in framing the new right. 

2. The right to repair applies to secure local authority tenants, 
and also to secure tenants of housing associations. There are 
currently some 440,000 secure housing association tenants, but 
the number is declining quite rapidly, and will probably reduce 
to below 100,000 by the end of the decade. The Department 
believes that the procedures described in the following 
paragraphs could be operated by most housing associations, but 
it is possible that smaller housing associations would have some 
difficulty with them. Views are invited on any modifications that 
would be necessary to adapt the right for the tenants of smaller 
associations. 

3. In the paper, for the sake of simplicity the term "authority" 
is used to cover both local authorities and housing associations. 
Also, the paper refers throughout to the tenant as "he", but this 
should be read as "he or she". 

BACKGROUND 

4. The tenant has a statutory right (S82 Environmental Protection 
Act 1990) when disrepair amounts to a statutory nuisance to go 
straight to court to get repairs done, provided he has given 
three weeks notice to the authority. It might be argued that this 
protection amounts to a sufficient and effective right, and no 
further administrative devices are necessary. However, this right 
is not particularly suitable for urgent repairs, and relies on 
the tenant being sufficiently confident of his case to be 
prepared to go to court. Tenants would undoubtedly prefer a right 
which is exercised by following straightforward administrative 
procedures and avoids court action. 

5. The right to repair established by the 1980 Housing Act was 
oust such a specially created administrative right, but it has 
turned out to be excessively bureaucratic, generally unpopular 
with authorities, and with a low take-up. The scheme is 
complicated for the following reasons: 

a) the means by which it attempts to protect the tenant who 
assumes liability for insurance in respect of the repair once he 
had served notice that he intended to get it done ; 
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b) it was designed to enable tenants who were keen on DIY to do 
repairs themselves rather than contract them out; 

c) it made tenants pay for repairs themselves and then recover 
the costs; 

d) once the tenant had initiated the procedure, it allowed 
authorities to do repairs as part of their normal programmed 
maintenance , and provided for the tenant to make a second 
attempt in the event of the authority's continued default. The 
result was a complicated and bureaucratic system of notices. 

OBJECTIVES OF ANY NEW SCHEME 

6 . The new scheme will not attempt to be as all-embracing as its 
predecessor, which extended, subject to a cost limit, to those 
repairs which are the landlord's responsibility under express and 
implied covenants for repair, in particular sll Landlord and 
Tenant Act 1985, (excluding repairs to the structure and exterior 
of flats.) A scheme which is almost all-inclusive like the 1980 
one, where safeguards are built in to enable councils to do the 
work within their normal planned maintenance, does not ensure 
that the tenant who wants a repair done urgently has additional 
means of securing this. So the Citizen's Charter proposed that 
the new scheme would be restricted to minor urgent repairs 
affecting safety, health and crime prevention. 

7. It is suggested that the objectives of the new scheme are 

a) to enable tenants to get urgent minor repairs done with 
minimum bureaucratic complications in cases where their authority 
has failed to do them promptly 



b) to follow existing best practice and accommodate widely-used 
effective systems 

c) to avoid possible insurance complications 

d) to cause minimum interference to authorities' planned 
maintenance programmes, recognising that planned maintenance is 
more efficient and cost-effective than responsive maintenance 

e) to have a scheme which is simple to run and to understand, and 
as flexible as possible 

f) to contain administrative and financial costs within planned 
limits 

g) _to ensure that the authority's normal contractor, whether a 
private contractor or the authority's own direct labour 

organisation, is given a reasonable chance to get the job done 
first 

h) to enable the tenant to have access to alternative sources of 
help to his authority's normal contractor where that contractor 
has failed to get the job done. 

CHANGES SINCE INTRODUCTION OF 1980 SCHEME 
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8. Since the right to repair was introduced in 1980, major 
changes have taken place in the way authorities operate their 
systems for carrying out repairs and maintenance, and any new 
scheme needs to take these into account. Compulsory competitive 
tendering for certain local authority services, begun in the 1980 
Local Government Planning and Land Act and extended by the 1988 
Local Government Act, has led to changes in the way authorities 
plan their contracts and set targets for their contractors. 
Different types of contract exist to serve the authority's need 
for maintenance systems which enable them to provide an effective 

mainteLnce. repairs alongside long-term planned 



9. The ring-fencing of the Housing Revenue Account 
by the 1989 Housing and Local Government Act has 
discipline on authorities to contain costs, improve 
and obtain better value for money on repairs . 



established 
provided a 
efficiency 



10. Practice and level of performance on repairs varies widely. 
As authorities have developed ideas of customer service, some 
have developed arrangements for consulting tenants on the sort 
of repairs service they would like, learning their priorities and 
preferences. One or two have introduced systems for compensating 
tenants if they fail to get repairs of different types done 
within the relevant different target dates. Some have 
computerised systems for reconciling planned and responsive 
maintenance. Some have _ very detailed contracts with their 
contracting agents, specifying schedules of rates and materials 
for different types of standard job. Much recent useful guidance 
has been issued on repairs sytems, including publications by the 
Audit Commission ("Improving Council House Maintenance" 1986), 
AMA ("Repairing for the Future", 1988, and "The Search for 
Quality", 1991) and the Welsh Office Housing Management Advisory 
Panel ("Making Good?" 1991). 



11. Some authorities however are far from adopting these sorts 
of practices, and still operate predominantly on a responsive 
basis. Even sophisticated systems do not produce uniformly 
effective results and there is room for improvement. In some 
authorities their responsiveness is conditioned by their 
attitudes to different estates, so that tenants on estates with 
a poor reputation may get very few repairs done at all. The 
intention is that the new scheme should not reguire more 
resources, but that it should stimulate the less-efficient 
authorities into adopting more efficient procedures, and that the 
result of improving procedures should be a less arbitrary service 
for some of the tenants who suffer at the moment. 



TENANTS' ROLE IN FORMULATING SCHEME 

12. Existing good practice urges authorities to involve tenants 
in devising and operating effective repairs schemes. S105 of the 
Housing Act 1985 requires that tenants be consulted on matters 
of management, and many authorities regularly involve tenants in 
the detail of their repairs schemes . This paper does not propose 
that there should be any new statutory requirement on authorities 
to involve tenants in any changes to practice that a new riaht 
to repair would require; it suggests however that tenlnt 
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involvement is essential in establishing features of the new 
scheme, such as target times for repairs and practicable detailed 
operating procedures, and that the existing law is sufficient to 
ensure this. 



PROPOSALS 



13. It is proposed that the new right to repair, like its 
predecessor, should exclude repairs to the common parts of flats 
to the structure and exterior of a flat, repairs that would 
invalidate the landlord's rights under a guarantee, and repairs 
that are not the landlord's responsibility. It would include the 
following features. The flow-chart at Annex B sets out the 
processes involved. 

Proposed coverage 

a) it should extend to an agreed statutory list of types of 
urgent minor repair which can affect security, cause distress 
considerable inconvenience, or harm to health. The Department's 
own suggested list is at Annex A. It is based on the Audit 
Commission's Category E and A repairs, ie repairs which the 
authority should expect to complete within 24 hours and seven 
days . The scheme^ would provide that authorities could add extra 
repairs to the list after consultation with their tenants. The 
repairs listed normally cost between £20 and £250 to complete 
most being towards the bottom of the scale where there are no 
complications. The Department believes that authorities normally 
manage to cope with 24 hour emergency repairs (the Audit 
Commission's Category E repairs) to tenants' satisfaction. 
Although these would be included in the scheme, the right to 
repair would rarely be used on these repairs. Views are invited 
as to whether there would need to be modifications to the main 

scheme to cope with emergency repairs which had to be done in 24 
hours . 

Statutory upper cost limit 

b) there should be a statutory upper cost limit, proposed at 
£250, but no lower cost limit as in the earlier scheme. The 
Secretary of State would have the power to vary the cost limit 
from time^ to time as he saw fit. The Department believes there 
is no obvious justification for excluding low-cost repairs which 
are the landlord's responsibility if they affect tenants' health 
or security. 

Target completion date 

c) each authority would be required to establish a target 
•completion date within limits set by the Secretary of State for 
the relevant urgent repairs. 

Approved alternative contractors 

d) each authority will have contracted its repairs to one or more 
contractors, perhaps its Direct Service Organisation (DSO), after 
compulsory competitive tenadering. It will' also be required to 
establish a list of approved private contractors capable of 
carrying out each of the repairs on the agreed list. The list of 
^PP^oved contractors would not include the main contractor who 
had been awarded the contract for the initial repairs. Some 
contractors would be capable of carrying out almost all the jobs 
on the list of qualifying "right to repair" jobs; others may be 
restricted to jobs involving a particular trade. Authorities 
would select the jobbing contractors in the usual way, using 
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schedules of rates. Variation order arrangements would be agreed 
with each contractor on the approved list for dealing with jobs 
which proved to be more complex than at first understood. 
Authorities would be subject to the requirements in their 
Standing Orders (the Department's model for these is currently 
being revised), Part II of the Local Government Act 1988 and the 
relevant EC Directives in operating such lists. It is possible 
that the alternative approved contractors would charge more for 
right to repair jobs (since they would be doing them on a 
sporadic unplanned basis) than the normal contractor, and value 
for money questions would arise. It is suggested that authorities 
could deal with this by including penalty clauses in their 
contracts with their normal contractor if he defaulted on the 
agreed targets to the extent that the right to repair was 
frequently invoked. 

Tenant knowledge of contractors 

e) Authorities would be required to ensure that arrangements for 
letting tenants know the names of approved contractors were 
adequate. The names, addresses and telephone numbers of the 
contractors would need to be well~publicised and made available 
to tenants. 

Works order form 

f) each authority would be required to have a simple, 
straightforward system for logging all repairs requests, which 
would initiate the right to repair as it would all jobbing 
repairs. Model wording for inclusion in the works order form, or 
the special copy which is given to the tenant, would be 
prescribed by regulation, but it would be open to authorities to 
include extra details as they saw fit. 

Logging procedures 

g) when tenants request a repair, the authority would make out 
a works order, having satisfyied itself by inspection where 
necessary, and issue a copy of this (or a special form) to the 
tenant. The normal contractor would, with the works order, be 
informed of the target number of working days (the target number 
of days to include Saturday and Sunday and Bank Holidays in the 
case of urgent repairs) within which to complete the repair. 

To this point, the procedures apply to all repairs requested of 
the authority. 

Initiation of right to repair 

h) if the authority's normal contractor, whether its own 
workforce or a private contractor, has not started the job by the 
end of the target day , the tenant would have the right to 
telephone any of the approved contractors to authorise the job. 
He would have to give the contractor the job reference number off 
his copy of the works order from the authority, which the 
contractor could use to check the legitimacy of the job. The 
contractor would also have to notify the authority that the 
request had been made, to allow any existing instructions to be 
cancelled. 

Payment of contractor 

i) The^ authority's contract with the contractor, in accordance 
with Citizen's Charter principles, would cover such issues as the 
courtesy which the authority expects the contractor to show the 
tenant and the state in which the premises are to be left. If the 
contractor breached these requirements, the tenant as the 
authority's agent would not sign to certify his satisfaction with 
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the job. 

Inspection 

j) the authority's arrangements for inspecting the work (whether 
by spot or sample checks or on a job-by-job basis) and paying the 
contractor would depend on the terras of the authority's agreement 
with that contractor. The authority would pay the right-to-repair 
contractor directly. 

DIFFERENCES FROM 1980 SCHEME 

14. The scheme outlined above differs from its predecessor in 
several key respects. 

a) it does not make provision for authorities to defer repairs 
which are in its programme. The deferral provisions of the old 
scheme enabled authorities to defer the repair indefinitely. 
Since the new scheme would be restricted to particular urgent 
repairs^ it does not make sense to allow deferral for planned 
maintenance . 

b) it does not contain provision for the tenant to do repairs 
himself. It is suggested that it would unduly complicate the 
scheme to frame it so as to enable tenants to do the specified 
repairs themselves. However, it is arguable that tenants who are 
capable of doing so should be able to carry out DIY repairs where 
appropriate, and recover the costs of materials from the local 
authority. Such repairs would cost the authority less than using 
outside contractors. Authorities may wish to set up such schemes 
for themselves, but there will be no statutory requirement on 
them to do so. 

c) it avoids the insurance complications of the earlier scheme. 
Under the 1980 scheme, the tenant assumed insurance liability for 
the safety of his property once he had notified the authority 
that he intended to get the repair done himself. Under the 
present proposals, the tenant acts as the authority's agent in 
going direct to the approved contractor, and does not assume 
insurance liability. 

d) the detail of the right to repair scheme may reflect each 
authority's own situation and its tenants' views. The scheme 
allows for some limited flexibility to reflect authorities' 
circumstances while guaranteeing certain minimum national 
standards . 

POSSIBLE PROBLEMS 

15. Change in nature of repair. A repair, even one that has been 
inspected and categorised, may turn out in practice to require 
more work, and to cost more, than was originally estimated. 
Authorities and contractors will need to have agreed arrangements 
for dealing with repairs of this kind, and the contractor will 
need to report on any variation immediately. It is proposed that 
a job should be eligible for inclusion within the scheme when the 
additional work required still falls within the cost limit. Once 
it is clear that the costs of the properly completed job will 
exceed the limit, and provided the tenant has had enough work 
done to prevent the immediate threat to his health, safety or 
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SGcuirity , that irapai.r should, b© tak©n ov©2t by th© authoirity^s 
rGgular contractor . Views are invited, on th© least bureaucratic 
method of coping with these "bigger than expected" jobs ~ 
estimated to comprise some 10% of all responsive maintenance 
calls . It is proposed that these should be matters for contract 
rather than regulation. 

16. Minimum payments to contractors. It is possible that some 
small contractors will not be prepared to stay on an authority's 
list in a contractual relationship with that authority unless 
they have a guaranteed minimum amount of work, or guaranteed 
minimum payments^ to cover the costs of abortive calls 
maintaining "hotlines" etc. It is proposed that these are matters 
to be settled by contract between the authority and the 
contractors concerned rather than by regulation. 

17. Complications for existing contracts There could be 
implications for existing contracts and the provisions these make 
for (a) work to be done in the event of default by the main 
contractor (b) scope for emergency and urgent work to make up the 
balance of work within an overall contract. The Department does 
not think that, given a reasonable timescale for implementation 
of the new right, these and other contractual issues would be 
insuperable. 

18. Deferral of issue of works order. It would be possible, 
though in the case of most authorities unlikely, for an authority 
to defer the right to repair procedure by delaying the initial 
logging and issue of a works order which sets the procedure in 
motion. This could be overcome by requiring authorities under 
regulation to have in^ place reasonable systems for issuing an 
order within a prescribed period. Suggested means of helping 
tenants notify the request, in accordance with best practice, 
include reply-paid cards delivered to each tenant; 24-hour 
answering services; and special boxes at neighbourhood and area 
offices . 

COMMON PARTS 

19. Some of the repairs which most affect safety, health and 
crime prevention occur in the common areas of blocks of flats 
etc,^ over which by definition the individual tenant cannot have 
a^ right to repair. There is no proposal to give tenants any 
rights to get repairs done in common parts. But there may be 
examples of good practice in dealing with urgent repairs in 
common areas, such as broken glass, broken entryphones and lifts, 
dangerous play equipment and exposed electrical wiring, which it 
could be helpful to circulate more widely, Consultees are asked 
for any views they may have on ways of dealing quickly and 
efficiently with repairs to common areas. These do not need to 
be with the Department by the deadline mentioned in paragraph 23. 
The Department will consider how the best of these ideas can be 
disseminated. 

ARBITRATION 

20. There is no proposal to provide statutorily for arbitration 
in any disputes that might arise in the implementation of .the new 
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right. Tenants will have the right to raise matters with the 
Local Government Ombudsman (where there is question of 
maladministration by the authority) or through the courts (in 
the case of a dispute with the contractor) in the usual way. But 
the Department believes there would be considerable merit in 
authorities' appointing an independent arbitrator or setting up 
a tribunal to arbitrate on right to repair disputes. 

21. The Lord Chancellor's Department (LCD) is consulting on a new 
f orm ^ of court action, the housing action, to apply to certain 
housing disputes. This would be not unlike the small claims 
action, and the intention is that it should be a simple, low-cost 
form of resolving disputes. LCD has proposed that it should apply 
to Tenants' Charter disputes, of which the right to repair is 
one; it is a longer-term prospect which might eventually render 
the need for an arbitrator unnecessary. 

CHARTERMARK 

22. Some authorities may consider that their existing repairs 
procedures operate very effectively and that they have adequate 
systems for resolving disputes and compensating aggrieved 
tenants. They should have no difficulty in integrating the 
proposed new right to repair into their existing systems. When 
the Chartermark system is established, local authority landlords 
and housing associations will be fully involved. 

CONCLUSION 

23. Consultees are asked to consider the arguments set out in the 
above paragraphs, and the proposed list of specified repairs set 
out in Annex A, and to send their views to Ms Mary Edmead, 
Department of the Environment, HMEA Division, Room N13/18, 2 
Marsham Street, London SWl , by 1 November 1991. A list of bodies 
consulted is attached. Further copies of the consultation 
document are available from Mrs Margaret Anyaorah (telephone 
number 081 276 3458) at the above address. Please would you say 
in replying to this consultation paper whether you are content 

for a copy of your response to be made available in the House of 
Commons Library. 
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Right to Repair 



Annex B 
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